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SUPPLEMENT TO HAMMOND ON 
TAXATION OF BUSINESS COKPOKATIONS. 



STATEMENT AS TO CHANGES MADE IN THE TAX 
LAW IN 1901. 

This supplement contains the amendments to the Tax Law and 
Greater New York Charter, passed during the year 1901, and the deci- 
sions up to September 1, 1901, affecting the local and State taxation 
of foreign and domestic business corporations. 

The laws affecting the taxation of banks, trust companies and insur- 
ance companies are not included. 



The principal changes affecting business corporations are as follows: 
LOCAL TAXATION. 

The term special franchise no longer applies to the crossing of a 
street, where such crossing is. not at the intersection of another street. 
The amendment does not apply to elevated railroads. 
Greater New York Charter. 

The Greater New York Charter has been amended to take effect 
January 1, 1902. 

As the Municipal Assembly has been abolished, the assessment rolls 
are to be deposited with and acted upon by the Board of Aldermen. 

The tax books are to be open for correction and review from the sec- 
ond Monday of January until the first day of April, instead of until the 
first day of May. 

The assessment rolls of personal property are to be open for public 
inspection. 

Taxes are to be due and payable on the first Monday of October. 

Certiorari proceedings to review assessments may be begun at any 
time before November first, and may be taken, in the case of real 
estate, in the judicial district in which the property is situated. 

STATE TAXATION. 

The incorporation tax of a domestic corporation has been reduced 
to one-twentieth of one per cent. 

A manufacturing, laundering or mining corporation is not exempt 
from a franchise or business tax unless at least forty per cent, of its 
capital is invested in property in this State, and used by it in its 
manufacturing, laundrying or mining business in this State. 

Foreign manufacturing corporations are made liable for the payment 
of a license fee. 

The decisions and amendments will be found under paragraph num- 
bers, which correspond to the numbers used in the book to which 
they relate. 

It is suggested that a memorandum be made in the book opposite each 
paragraph affected, to call the reader's attention to the changes in the 
law contained in the supplement. 
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Z SUPPLEMENT. 

Par. 2. Section 2* of the Tax Law was amended by Chapter 490 of 
the Laws of 1901, which took effect April 23, 1901, and which inserts in 
Section 2 a new subdivision, to be called Subdivision 4; Subdivision 4 is 
made Subdivision 5. The new Subdivision 4 of Section 2 of the Tax Law 
reads as follows: 

" The term special franchise shall not be deemed to include the crossing 
of a street, highway or public place where such crossing is not at the 
intersection of another street or highway, unless such crossing shall be 
at other than right angles for a distance of not less than two hundred 
and fifty feet, in which case the whole of such crossing shall be deemed 
a special franchise. This subdivision shall not apply to any elevated 
railroad." 

Par. 8. People ex rel. Man. Ry. Co. v. Barker, 48 App. Div. 248, was 
reversed on appeal in 165 N. Y. 305. The Court of Appeals held, how- 
ever, that amounts paid by the elevated railroad company to abutting 
owners for "fee damages" should be assessed for local taxation, but that 
amounts paid on account of past interference with easements of light, 
air and access cannot form the basis of an assessment, as the company 
thereby acquires no property. 

Par. 15. Debts owing to a domestic corporation by non-resident debt- 
ors, deposits made by the corporation in banks in other States ; it seems, 
goods in transit sold to residents of other States, and bonds of foreign 
corporations held by it, may be Included in the local assessment of the 
capital of the domestic corporation. People ex rel, U. V. Copper Co. v. 
Feitner, 54 App. Div. 217, affirmed 165 N. Y. 645. 

When a domestic railroad corporation leases the property and fran- 
chises of other domestic railroad corporations, for the full term of their 
corporate existence, agreeing to pay all taxes and charges upon the 
leased property; the value of these leases may be included in the local 
assessment of the capital of the lessee, but the lessee cannot be assessed 
for the value of the leased property as the owner of the property. 
People ex rel. D. & H. Co. v. Feitner, 61 App. Div. 129. 

People ex rel, Eden Mus6e Co. v, Feitner, 60 App. Div. 282. 

Par. 16. Subdivision 4 of Section 2 of the Tax Law was made Sub- 
division 5 by Chapter 490 of the Laws of 1901, which took effect April 
23, 1901 (see Par. 2). 

Par. 18. It has been held by the Appellate Division of the Second 
Department that, for the purpose of local taxation, " the good will of a 
corporation, though of an intangible nature, is taxable with the fran- 
chise, as forming part of the value of the share stock," People ex rel, 
N. Y. & Q. Gas Co. v, Feitner, 58 App. Div. 555 at p. 558. The court 
seems to have confused the case with questions of State taxation, citing 
in support of its decision People ex rel. A. J. Johnson Co. v. Roberts, 

* Section 2 of the Tax Law has been erroneously designated Section 
I. on page 3 of the Book on Taxation. 
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SUPPLEMENT. 6 

159 N. Y. 70. The Court of Appeals decided in People ea? rel, Cornell 
S. Co. V. Dederick, 161 N. Y. 195 at p. 210, " good will is not taxable for 
town, county and municipal purposes." 

Par. 21. When a domestic railroad corporation leases from another 
domestic railroad corporation its property and franchises, and guar- 
antees the payment of the principal and interest of certain bonds of the 
lessor, such guaranty does not make the lessee the principal debtor, and 
the lessee cannot deduct the amount of these bonds from its capital sub- 
ject to local taxation, People ea> rel, D. & H. Co. v. Feitner, 61 App. 
Div. 129. 

Par. 22. Presumptively the outstanding accounts of a corporation 
are worth face value, and a domestic corporation for the purpose of 
local taxation cannot deduct from these accounts, estimated cash dis- 
counts, expenses of collection and bad debts, unless facts are presented 
which offset the presumption. Goods unsalable and out of fashion may 
be valued at less than cost when the evidence shows that they have 
depreciated in value, People ex rel. Whiting Mnf. Co. v, Feitner, New 
York Law Journal, Feb. 28, 1901. 

Par. 23. When the value of the real and personal property of a do- 
mestic corporation is less than the par value of its capital stock, there 
can be no surplus, and no deduction of 10 per cent, of its capital should 
be allowed, f5r the purpose of local taxation, even though the books of 
the corporation show a surplus of earnings over dividends and interest, 
.People ex rel, Man. Ry. Co. v. Barker, 165 N. Y. 305. 

Par. 26. A foreign corporation whose principal place of business is 
in New York City, which has real estate in this State in another tax 
district, should be assessed for this real estate in such other tax dis- 
trict as a non-resident owner, under Section 9 of the Tax Law (see Par. 
10). The assessment of a non-resident foreign corporation as to real 
estate is not governed by Section 31 of the Tax Law (see Par. 38), New 
York Milk Products Co. v. Damon, 57 App. 261. 

Par. 27. It has been held in the case of an individual non-resident 
that capital invested in a seat in the New York Stock Exchange is not 
liable for local taxation, because membership in the Exchange is not 
personal property within the meaning of Tax Law, Section 2, Subdivision 
5 (formerly Subdivision 4; see Par. 16), and because such property 
would not be taxable if owned by a resident. People ex rel. Lemmon v. 
Feitner, 167 N. Y. 1. The same rule, it seems, applies to foreign cor- 
porations doing business in this State as to non-resident individuals, 
and apparently the capital of such corporations, invested in business in 
this State, is not liable for local taxation, unless represented by prop- 
erty defined as personal property by the Tax Law. 

Par. 29. A foreign corporation, which had filed a certificate entitling 
it to do business within this State, and which had for several years 
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4 SUPPLEMENT. 

maintained here a warehouse for the storage of its goods, in charge of 
a general manager, who employed and discharged salesmen and sold 
goods for cash and on credit, was held liable for a local tax upon the 
amount, due for goods sold within this State and payable at the New 
York oflBce, of merchandise on hand, furniture, fixtures and cash on 
hand and in bank in this State; without any deduction on account of 
unearned salaries or rent, as no liability existed therefor at the time 
the assessment was made. People ex reU Sherwin, Williams Co. v, Feit- 
ner, 60 App. Div. 628, affirmed 167 N. Y. 622. 

It seems that in estimating the amount of capital of a foreign cor- 
poration, invested in its business in this State, for the purpose of local 
taxation, the Commissioners of Taxes in New York City may take into 
consideration a refusal by the corporation's representative to answer 
questions relating to the business done in the State where the cor- 
poration was incorporated; and for that reason an assessment of 
$1,000,000 upon such a corporation was sustained, although the facts 
apparently showed that the corporation did not have that amount of 
assets in this State in excess of the amount of debts owing on account 
of business done here, People ea> rel, Claflin Co. v, Feitner, 68 App. Div. 
468. 

Par. 38. It seems that the assessment of a foreign corporation is not 
governed by Section 31 of the Tax Law, New York Milk Products Co. v. 
Damon, 57 App. Div. 261. * 

Par. 39. When real estate has been assessed in such a manner as to 
render the assessment void, it may be reassessed as "omitted" in an- * 
other year although the property has been sold meanwhile. Matter of 
Chadwick, 59 App. Div. 334. 

Par. 46. Section 38 of the Tax Law was amended by Chapter 358 of 
the Laws of 1901, which took effect April 17, 1901, and which provides 
that in towns two copies of the assessment roll shall be made, one of 
which shall be retained by the assessors and the other, duly certified, 
shall be filed in the office of the town clerk on or before September fif- 
teenth, and that the original roll shall be delivered to a supervisor on 
or before October first. 

An assessment roll, to be filed for the purpose of setting running the 
fifteen days within which a petition may be presented for reviewing an 
assessment (see Par. 148), must be deposited with the town or city 
clerk, with the clear and unmistakable purpose of filing it, merely leav- 
ing the roll at the house of the clerk is insufficient. People ew rel, N. Y. 
C. & H. R. R. R. Co. V. Sheppard, 33 Misc. 453. 

Par. 51. A railroad corporation is liable for taxation upon the right 
to maintain its tracks across a highway, such right being a special fran- 
chise, even though the fee of the highway belongs to the corporation, 
N. Y. L. & W. Ry. Co. v. Roll, 32 Misc. 321. (See within Par. 2 as to 
amendment of Tax Law by Chap. 490, Laws 1901.) 
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Par. 52. The right to review an assessment for a special franchise 
is not lost by a failure to report within the thirty days specified by 
Section 43 of the Tax Law, People ew rel N. Y. & Q. C. R. il. Co. v, 
Comrs., 65 App. Div. 218. 

Par. 55. When local assessors have assessed property included within 
a special franchise, in violation of the provisions of Section 47 of the 
Tax Law, the proper remedy of the owner of the franchise is, by re- 
viewing such assessment by certiorari proceedings, a writ of mandamus 
will not lie, to strike the assessment from the roll. People ex rel. N. Y. 
& H. R. R. Co. V. Tax Board, 55 App. Div. 544, appeal dismissed 166 N. 
Y. 154. 

Par. 63. Section 56 of the Tax Law was amended by Chapter 158 of 
the Laws of 1901, which took effect March 22, 1901, and which pro- 
vides that the warrant annexed to the tax roll may be under the seal of 
the Board of Supervisors. 

Par. 67. Section 71 of the Tax Law was amended by Section 2 of 
Chapter 159 of the Laws of 1901, which took effect March 22, 1901, and 
added the words: 

" The collector, upon payment of the taxes, shall state in the column of 
the tax roll provided therefor the date of such payment, and shall write 
his name after such date." 

Pabs. 81-119 Relate to Geeateb New Yobk Charter. 
Pars. 81-119. The Charter of New York City was amended by 
Chapter 466 of the Laws of 1901. The sections in the new Charter re- 
tain the numbers of the corresponding sections in the Charter of 1897. 
The amendments relating to taxation take effect on January 1, 1902. 
Only the amendments are specified in this supplement. If a section is 
not mentioned, it signifies that the section is the same in the Charter of 
1901 as in the Charter of 1897. Sections 884-936 of Chapter 378, Laws 
of 1897, become Sections 884-936 of Chapter 466, Laws of 1901. 

Par. 84. In New York City an assessment will not be set aside be- 
cause the tax books fail to state specifically that each assessment repre- 
sents the sum for which the property, under ordinary circumstances, 
would sell. The information furnished to the Board of Tax Commis- 
sioners by the deputies may simply constitute a record of the depart- 
ment. People ex rel. Zollikofer v. Feitner, 34 Misc. 299. 

Par. 86. Section 892 of the Charter has been amended by Section 892 
of Chapter 466 of the Laws of 1901, which takes effect January 1, 1902, 
and provides that the annual record of the assessed valuation of real 
and personal property shall be open for public inspection, examination 
and correction from the second Monday in January until the first day of 
April in each year; the assessment rolls when prepared are to be deliv- 
ered to the Board of Aldermen. Previous to and during the time the 
books are open for inspection the fact shall be advertised in the City 



Digitized by 



Google 



6 SUPPLEMENT. 

Record and in 8uch other neswpapers as may be authorized by the Board 
of City Record. 

Prior to the amendments of 1901 it was held that an attorney was 
not entitled to a general inspection of the tax books relating to per- 
sonal property in New York City, but to a limited examination at the 
convenience of the Commissioners, and only as to persons represented 
by him, Matter of Lord, 167 N. Y. 398. 

When lots are owned in severalty they must be separately assessed, 
otherwise the assessment will be vacated, the General Tax Law and 
Sections 889, 891 and 892 of the Charter should be read together. 
People ex rel. Lazarus v. Feitner, New York Law Journal, March 22, 
1901. 

Par. 89. Section 894 of the Charter has been amended by Section 894 
of Chapter 466 of the Laws of 1901, which takes effect January 1, 1902, 
and provides (at the end of the section) that: 

" the person so notified may apply for correction of such assessment on 
or before the twentieth day of May, with the same force and effect as if 
such application were made on or before the thirty-first day of March in 
any year." 

Par. 90. Section 895 of the Charter has been amended by Section 
895 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, and which provides that: 

" the commissioners of taxes and assessments may during the months of 
April and May in any year act upon applications, examine applicants 
under oath and take other testimony thereon, for the reduction of assess- 
ments upon either real or personal property filed in their offices on or 
before the thirty-first day of March preceding." 

It seems that if the complaint of a property owner sets forth insuf- 
ficient grounds for vacating an assessment, the assessment will not be 
set aside, because the Commissioners refused to hear complainant's proofs 
in support of his allegations. People ex rel. Zollikofer v, Feitner, 34 
Misc. 299. 

As to what constitutes a sufficient statement of objection to an 
assessment for real estate in New York City, see People ex rel. Marl. 
Hotel Co. V. Feitner, 33 Misc. 293; see also People ex rel. Broadway R. 
Co. V. Feitner, 61 App. Div. 156. 

Par. 91. Section 896 of the Charter has beeli amended by Section 896 
of Chapter 466 of the Laws of 1901, which takes effect January 1, 1902, 
and which changes the date for the increasing or diminishing of assess- 
ments from May first to April first, and the latest date for the service 
of a notice of an increase to ten days before April fifteenth. 

Par. 92. Section 898 of the Charter has been amended by Section 
898 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, and provides that applications for the revision of assessments 
may be received and oaths administered between the second Monday of 
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January and the first day of April, and that the decision upon any appli- 
cation must be rendered and the testimony filed, in no case later than 
the first day of June. 

It is not sufficient that a corporation complaining of its assessment 
states generally that the assessment of its assets is too high, unless at 
the same time it presents facts showing what the true valuation is. 
People ex rel. Buena Vista Co. v, Feitner, New York Law Journal, Feb- 
ruary 28, 1901. 

Par. 93. It seems that when the officer of a foreign corporation, 
whose principal office is in New York City, and which has only a nomi- 
nal office in the State of its incorporation, refuses to answer questions 
of the Tax Commissioners of New York City as to its property situated 
and business done in the State of its incorporation, the Commissioners 
may take this refusal into consideration in determining the amount of 
its capital invested in its business in New York State, People ex rel, 
Claflin Co. v, Feitner, 68 App. Div. 468. 

Par. 94. A resident of New York City, who alleges that he made 
two attempts during April to have his assessment reduced, and waited 
one hour each time at the office of the Tax Commissioners without be- 
ing reached, and who was sick during the last week in April and unable 
to appear before the Commissioners, does not show a sufficient excuse 
for failing to appear before them, People ex rel. Le Roy v. Feitner, 35 
App. Div. 490. 

Par. 96. Section 907 of the Charter has been amended by Section 
907 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, and provides that, beginning with the first day of April, the 
assessment rolls shall be prepared, that when certified the rolls must 
be delivered to the Board of Aldermen, and " In the event of the Board of 
Aldermen failing to meet to receive said rolls, the same may be delivered 
to the city clerk with the same effect as if delivered to the Board of 
Aldermen." 

Par. 98. Section 909 of the Charter has been amended by Section 

909 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, and which substitutes the Board of Aldermen and its president 
for the Municipal Assembly and its president; and provides that when 
completed the tax books relating to real estate shall be delivered to the 
comptroller for the entry of unpaid water rents instead of to the col- 
lector of assessments and arrears. 

Par. 99. Section 910 of the Charter has been amended by Section 

910 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, and which substitutes the Board of Aldermen for the Municipal 
Assembly. 

Par. 100. Section 911 of the Charter has been amended by Section 911 
of Chapter 406 of the Laws of 1901, which takes effect January 1, 1902, 
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8 SUPPLEMENT. 

and which changes the date for the delivery of the assessment roll to 
the receiver of taxes from the first to the fifteenth day of September 
and omits reference to the president of the council signing the warrants. 

Par. loi. Section 913 of the Charter has been amended by Section 

913 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, by striking out the words " under the direction of the Municipal 
Assembly." 

Par. 102. Section 914 of the Charter has been amended by Section 

914 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, in the following particulars : The words " and the corporation 
newspapers " are omitted : the receiver of taxes is to give notice for at 
least five days in the City Record and other newspapers designated by 
the Board of City Record, that all taxes shall be due and payable on the 
first Monday of October, and that " in case of payment before the first 
day of November thereafter the persons so paying shall be entitled to 
the benefits mentioned in the next section.'* The following words are 
added : " All taxes shall be and become liens on the real estate affected 
thereby on the day when they become due and payable as above provided 
and shall remain such liens until paid." 

Par. 103. Section 915 of the Charter has been amended by Section 
916 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, by providing that to procure a deduction of interest taxes must 
be paid before November first. 

Par. 104. Sections 916 and 917 of the Charter have been amended 
by Sections 916 and 917 of the Laws of 1901, which take effect January 
1, 1902, and which provide that, when taxes are unpaid on and after 
January first, interest thereon shall be collected at the rate of seven per 
cent, per annum, to be calculated from the day on which the taxes be- 
came due and payable (that is, from the first Monday of October; see 
Par. 102). 

The allowance of a writ of certiorari to review an assessment, it 
seems, does not excuse a taxpayer for the non-payment of the amount 
assessed. When the assessment is reduced the taxpayer is liable for the 
payment of interest, on the amount found to be due, from the date the 
tax was payable, Matter of Smallwood, 63 App. Div. 329. 

Par. 105. Section 918 of the Charter has been amended by Section 

918 of Chapter 466 of the Laws of 1901, which takes effect January 
1, 1902, and which provides that the receiver of taxes shall advertise, 
that unless the taxes are paid before December first he will proceed to 
collect the same ; the words " and the corporation newspapers " have 
been omitted. 

Par, 106. Section 919 of the Charter has been amended by Section 

919 of Chapler 466 of the Laws of 1901, which takes effect January 
1, 1902, by omitting the words " and the corporation newspapers." 
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Par. no. Section 926 of the Charter has been amended by Section 
926 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, and which provides that the receiver shall direct the marshal to 
collect interest on the unpaid taxes from the day the tax became pay- 
able (that is, from the first Monday of October; see Par. 102). 

Par. 114. Section 930 of the Charter has been repealed. See First 
Schedule of Section 1620 of Chapter 466 of the Laws of 1901. Section 
930 was, it seems, repealed by implication by Chapter 79 of the Laws of 
1898, which abolished fine and imprisonment for the non-payment of 
taxes. 

Par. 115. Section 931 of the Charter has been repealed. See First 
Schedule of Section 1620 of Chapter 466 of the Laws of 1901. 

Par. 119. Section 936 of the Charter does not authorize an action 
against a resident of another State to recover taxes on the stock of a 
national bank in New York City held by him, as it seems that a State 
has no power to make a non-resident personally liable for taxes. City of 
New York v. McLean, 57 App. Div. 601. 

Par. 120. Assessors in villages of the third class must complete, ver- 
ify and file the assessment roll on or before the second Tuesday in May, 
and they may not thereafter increase an assessment, Matter of New 
York V. Smith, 61 App. Div. 407. 

Par. 138. A writ of mandamus will not be granted to compel local 
assessors to strike from the assessment roll an assessment for a special 
franchise which they have improperly levied, certiorari is the proper 
remedy. People ex rel. N. Y. & H. R. R. Co. v. Tax Board, 65 App. Div. 
544, appeal dismissed, 166 N. Y, 154. 

Par. 143. When the petition to review afi assessment of real estate 
in New York City specifies by way of comparison a great number of in- 
stances of property located in the vicinity of that of the petitioner, and 
elsewhere in the city of New York, which it is alleged are on the average 
of about the same value as that of the petitioner, and alleges that the 
petitioner's assessment is far in excess of the average assessment of the 
other properties specified, the petition is sufficient. People ex rel. Marl. 
Hotel Co. 1?. Feitner, 33 Misc. 293. 

A petition to review an assessment of real estate in New York City 
on the ground of overvaluation and inequality alleged that the assessed 
valuation of relator's real estate has been increased over that of the pre- 
ceding year 06^ per cent., while the increase in the assessed value of 
all the property in the city was 15 9-10 per cent., and in the Borough of 
Manhattan 10 6-10 per cent, for the same period. It further alleged that 
the other property on the same roll was assessed at a lower propor- 
tionate valuation than the petitioner's, and that at such average 
valuation petitioner's property should have been assessed at $1,000,000 
less than the amount fixed. It also contained a schedule showing many 
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instances of alleged inequality. The Court held that the petition was 
sufficient, People ex rel. Broadway R. Co. v. Feitner, 61 App. Div. 156. 

Par. 147. A writ of certiorari was issued on July 18, 1899, and 
the return thereto was filed on May 28, 1900; in August, 1900, the 
respondent raised the point that the petition was not broad enough to 
justify the Court in reviewing the assessment on the ground of inequal- 
ity, and on November 15, 1900, the relator moved to amend his petition 
in this respect. The Court held that the relator had not been guilty of 
laches, and that under Sections 723 and 2133 of the Code of Civil Pro- 
cedure the petition might be amended, People ew rel. N. Y. C. & 
H. R. R. R. Co. V. Feitner, 58 App. Div. 343. 

Par. 154. It seems that when facts were presented to the Commis- 
sioners of Taxes showing inequality in an assessment through a com- 
parative statement of assessed values of property adjoining and similar 
to that of the petitioner, based upon the Commissioners' records, espe- 
cially when the application was accepted and acted upon, a writ to re- 
view the assessment will not be quashed on the ground that the facts 
presented were insufficient, People ex rel. Potter v. Feitner, New York 
Law Journal, December 7, 1900. 

Par. 155. When the Commissioners of Taxes return nothing except 
the statements filed by the relator, these statements must be regarded 
as the basis of their action, and as containing the only evidence and 
facts on which the assessment was based. People ex rel. Whiting Mnf. 
Co. V. Feitner, New York Law Journal, February 28, 1901. 

Par. 163. The findings of a referee, to take evidence and report with 
his finding and conclusions, do not become the findings of fact in a pro- 
ceeding unless approved by the Court; if the Court at special term 
makes findings of fact different from those of the referee, its findings 
become the findings in the proceeding, and are brought up for review 
before the Appellate Division upon an appeal. The questions as to how 
the indebtedness of a corporation was incurred and as to the value of its 
open accounts are questions of fact. People ex rel. Man. Ry. Co. v. Bar- 
ker, 165 N. Y. 305. 

Par, 165. When a change is shown in the officers making the assess- 
ment, and also in the property, a former adjudication as to the value 
of the property for the purpose of assessment is not binding. People 
ex rel. Eckerson v. Zundel, 157 N. Y. 513. 

Par. 168. If there is some property subject .to assessment, the Appel- 
late Division should not vacate an excessive assessment, upon an ap- 
peal from the order of the Court at special term, but should modify the 
order or send the proceedings back for reassessment. People ex rel. Man. 
Ry. Co. V. Barker, 165 N. Y. 305. 

Par. 172. (Substitute for title of Par. 172, "Review by Court of 
Appeals of decision of Appellate Division.") Unless the contrary 
clearly appears in the order of reversal, the Court of Appeals must as- 
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sume, upon an appeal from an order of the Appellate Division reversing 
an order of the Court a€ Special T^rm, that the reversal was upon the 
law and not upon the facts. The questions as to how the indebtedness 
of a corporation was incurred and as to the value of its open accounts 
are questions of fact, People ew rel, Man. Ry. Co. v. Barker, 165 N. Y. 
305. 

Par. 176. The State Board of Tax Commissioners, in their return to 
a writ of certiorari to review an assessment for a special franchise, can- 
not be compelled to set forth the manner of making the assessment, the 
method pursued in fixing the valuation, and the basis adopted; the 
statute prescribes what the return should set forth, People ex rel, Buf- 
falo Gas Co. V, Voltz, 55 App. Div. 186 (see Par. 155 as to contents of 
return). 

The right to review an assessment for a special franchise by cer- 
tiorari is not lost by a failure to report within the thirty days required 
by Section 43 of the Tax Law (see Par. 52). It seems that the peti- 
tion for the writ need not allege that the report has been filed. People 
ex rel. N. Y. & Q. C. R. R. Co. v. Comrs., 55 App. Div. 218. 

A writ of certiorari to review an assessment for a special franchise 
may be granted and made returnable in the county in which the fran- 
chise is situated, People ex rel. N. Y. C. & H. R. R. R. Co. v. Priest, 63 
App Div. 128. 

Par. 177. Section 906 of the Charter has been amended by Section 
906 of Chapter 466 of the Laws of 1901, which takes effect January 1, 
1902, and which provides that an assessment of real estate may be re- 
viewed on the ground that the assessment has been made at a higher 
proportionate valuation than the assessment of other real estate of like 
character in the same ward or section, or other real estate on the tax 
rolls of the city for the same year; the following words have also been 
added : 

" Such certiorari and all proceedings thereunder may be had and 
taken in the judicial district where such real estate is situated, and 
may be begun at any time before the first day of November in the year 
in which the determination sought to be reviewed or corrected has been 
made." 

The burden of showing that he has been aggrieved is placed upon 
one who seeks to review an assessment. Upon a review of an assessment 
upon the capital of a domestic corporation the question is whether the 
assessment imposed is in excess of the actual value of the property 
sought to be taxed, irrespective of the method by which the Commission- 
ers valued the property. People ex rel. Eden Mus6e Co. v. Feitner, 60 
App. Div. 282. 

As to the sufficiency of a petition for a writ of certiorari to review an 
assessment for real estate in New York City, see People ex rel. Bronx 
Gas Co. V. Feitner, 43 App. Div. 198; People ex rel. Sutphen v. Feitner, 
45 App. Div. 542; People ex rel. Broadway R. Co. v. Feitner, 61 App. 
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Div. 166; People ew rel. Marl. Hotel Co. v. Feitner, 33 Misc. 293; and 
cases cited in Par. 143. 

The fact that real property in New York City is assessed far in ex- 
cess of its full value necessarily involves overvaluation and inequality. 
People ex rel. Ward v, Feitner, 61 App. Div. 456; People ex rel. Thomson 
V. Feitner, 61 App. Div. 117. 

It has been held that a writ of certiorari to review an assessment of 
real estate, situated in the Boroughs of Brooklyn and Queens, and be- 
longing to a corporation, should be made returnable at a Special Term 
held in New York County, and could not properly be made returnable at 
a Special Term in the second judicial district, People ex rel. L. I. R. R. 
Co. V, Feitner, 53 App. Div. 181. (See supra amendment of 1901 to Sec. 
906. ) But it was also held that a writ of certiorari to review an assess- 
ment of real estate belonging to an individual, and situated in the Bor- 
ough of Queens, might properly be made returnable at a Special Term in 
Queens County, where it did not appear that any proceedings to review 
the assessment had been taken in the Borough of Manhattan, Matter of 
Tilyou, 57 App. Div. 101. 

Par. 179. To review an assessment of real estate in New York City 
by certiorari proceedings, the petition must show that the petitioner 
presented facts to the Commissioners of Taxes showing in what respect 
the assessment was illegal, and that he did not rely upon a mere formal 
objection, People ex rel. Sutphen v. Feitner, 45 App. Div. 542. 

Par. 190. Section 180 of the Tax Law was amended by Chapter 448 
of the Laws of 1901, which took effect April 22, 1901, and which pro- 
vides that the organization tax upon a domestic corporation shall be 
one-twentieth of one per cent, upon the amount of its authorized capital 
stock, and a like tax upon any subsequent increase, " provided that in no 
case shall such tax be less than one dollar." 

Par. 193. Section 182 of the Tax Law was amended by Section 2 of 
Chapter 558 of the Laws of 1901, which took effect April 26, 1901, and 
which inserted the following provision: 

"provided, however, that a street surface railroad corporation, or a 
steam railroad corporation, or an elevated railroad corporation owning 
in a city a street surface railroad or an elevated railroad not operated by 
steam, in cases where the street surface roads or elevated roads of said 
owning corporations are operated by another street surface railroad cor- 
poration under a lease or otherwise, in so far as the dividends made and 
declared upon the capital stock of the said owning corporations shall be 
paid from the gross earnings of the said operating corporation in the 
form of rent or otherwise, shall only be required under this section to 
pay a tax of three per centiun upon the dividends declared and paid from 
the moneys received in the form of rent or otherwise from the operating 
company in excess of four per centum upon the amount of its capital 
stock, provided, however, that nothing in this section shall relieve the 
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said operating company of any of the liabilities imposed by section one 
hundred and eighty-five of this chapter." 

Par. 195. Section 183 of the Tax Law was amended by Section 3 of 
Chapter 568 of the Laws of 1901, which took effect April 26, 1901, and 
which provides that title guaranty companies and domestic trust com- 
panies shall be exempt from the payment of a franchise tax imposed by 
Sec. 182 of the Tax Law, and a laundrying, manufacturing or mining 
corporation is not exempt unless at least 40 per cent, of its capital is 
invested in property in this State, and used by it in its laundrying, 
manufacturing or mining business in this State; the section as amended 
reads as follows: 

" Banks, savings banks, institutions for savings, title guaranty, insur- 
ance or surety corporations, every trust company incorporated, organ- 
ized or formed, under, by or pursuant to a law of this State, and any 
company authorized to do a trust company business solely or in connec- 
tion with any other business, under a general or special law of this 
State, laundry corporations, manufacturing corporations to the extent 
only of the capital actually employed in this State in manufacturing, 
and in the sale of the product of such manufacturing, mining corpora- 
tions, wholly engaged in mining ores within this State, agricultural and 
horticultural societies or associations, and corporations, joint-stock com- 
panies or associations operating elevated railroads or surface railroads 
not operated by steam, or formed for supplying water or gas for electric 
or steam heating, lighting, or power purposes, and liable to a tax under 
sections one hundred and eighty-five and one hundred and eighty-six of 
this chapter, shall be exempt from the payment of the taxes prescribed 
by section one hundred and eighty-two of this chapter. But such a laun- 
drying, manufacturing or mining corporation shall not he exempted from 
the payment of such taw, unless at least forty per centum of the capital 
stock of such corporation is invested in property in this State and used 
hy it in its laundrying, manufacturing or mining business in this State." 
(Tax Law, Sec. 183 as amended by Sec. 3, Chap. 558, Laws 1901.) 

Par. 198. The franchise tax is based upon the average amount of 
capital employed within this State during the year ending October 
thirty-first; if a corporation's capital is increased during the year the 
comptroller cannot base the tax upon the highest amount of capital 
employed, but only upon the average amount; and it seems if capital is 
employed for part of the year only, the tax must be proportionately 
reduced. People ex reh Bklyn. R. T. Co. t?. Morgan, 57 App. Div. 335. 

Par. 200. See also People ex rel. Lorena Co. v. Morgan, 55 App. Div. 
265. 

Par. 205. Section 183 of the Tax Law was amended by Section 3 of 
Chapter 558 of the Laws of 1901 (see Par. 195) ; by this amendment 
manufacturing corporations are exempt from the payment of franchise 
and business taxes, to the extent of the capital actually employed in 
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this State in manufacturing, and in the sale of the product of such 
manufacturing, only when at least forty per centum of the capital stock 
of such corporation is invested in property in this State and used by 
it in its manufacturing business in this State. 

Par. 206. Compounding by a secret process asphaltum, sand, oil and 
limestone, the completed product being used as a pavement, constitutes 
manufacturing. People ex rel. Paving Co. v. Morgan, 61 App. Div. 373. 

Par. 207. Although compounding asphalt may be manufacturing, 
the preparation of a street for the laying of the pavement and the plac- 
ing of the pavement thereon do not constitute manufacturing within the 
meaning of the Tax Law, People ex rel. Syracuse Imp. Co. v. Morgan, 
59 App. Div. 302. 

Par. 208. Section 183 of the Tax Law was amended by Section 3 of 
Chapter 558 of the Laws of 1901 (see Par. 196) ; under the law as 
amended a " mining corporation, wholly engaged in mining ores within 
this State," " shall not be exempted from the payment of such tax 
(franchise or business tax), unless at least forty per centum of the 
capital stock of such corporation is invested in property in this State 
. . . and used by it in its mining business in this State." 

Par. 210. When a domestic corporation, all of whose business is 
done within this State, pays dividends of less than six per cent- and it 
appears that its assets do not equal the amount of its authorized capital, 
it cannot be taxed ll^ mills upon the par value of its capital stock; it 
seems that under Tax Law Sec. 190 its assets are to be taken at their 
" actual cash value " for the purpose of computing the franchise tax. 
People ex rel. N. Y. & E. R. F. Co. v. Roberts, 168 N. Y. 14. 

Par. 215. Gross earnings of a railroad corporation, derived from the 
transportation of the United States* mail, part of the mail being 
brought from and carried to places outside this State, cannot be taxed 
when it appears that it is impossible to ascertain the proportion of 
these earnings derived from business originating and terminating within 
this State, People ex rel. N. Y. C. R. R. Co. v. Morgan, 168 N. Y. 1. 

Par. 219. Section 181 of the Tax Law was amended by Section 1 
of Chapter 558 of the Laws of 1901, which took effect April 26, 1901. 
By this amendment foreign manufacturing corporations are no longer 
exempt from the payment of the license fee, and when a foreign corpora- 
tion increases the amount of its capital employed within this State the 
fee is imposed upon such increase. The section as amended reads as 
follows : 

" Every foreign corporation, except banking corporations, fire, marine, 
casualty and life insurance companies, co-operative fraternal insurance 
companies and building and loan associations, authorized to do business 
under the general corporation law, shall pay to the State treasurer, for 
the use of the State, a license fee of one-eighth of one per centiun for 
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the privilege of exercising its corporate franchises or carrying on its 
business in such corporate or organized capacity in this State, to be 
computed upon the basis of the capital stock employed by it within 
this State, during the first year of carrying on its business in this State; 
and if any year thereafter any such corporation shall employ an in- 
crea^sed amount of its capital stock toithin this State, the sams license 
fee shall he due and payable upon any such increase. The tax imposed 
"by this section on a corporation not heretofore subject to its provisions 
shall be paid on the first day of December, nineteen hundred and one, to 
he computed upon the bams of the amount of capital stock employed by 
it within the State during the year preceding such date, unless on such 
date such corporation shall not have employed capital within the State 
for a period of thirteen months in which case it shall be paid within the 
tim,e otherwise provided by this section. No action shall be maintained 
or recovery had in any of the courts in this State by such foreign cor- 
poration without obtaining a receipt for the license fee hereby imposed 
within thirteen months after beginning such business within the State, 
or if at the time this section takes effect such a corporation ha^ heew 
engaged in business within this State for more than twelve months, with- 
out obtaining such receipt within thirty days after such tax is due,"' 
(Tax Law Sec. 181 as amended by Sec. 1, Chap. 558, Laws 1901.)* 

Par. 222. Foreign corporations engaging in manufacturing in this 
.State are no longer exempt from the payment of a license fee. See 
amendment to Section 181 of the Tax Law by Section 1 of Chapter 558 
of the Laws of 1901 (Par. 219). That amendment also provides as fol- 
lows : 

"The tax (license fee) imposed by this section (Sec. 181) on a cor- 
poration not heretofore subject to its provisions shall be paid on the 
first day of December, nineteen hundred and one, to be computed upon 
the basis of the amount of capital stock employed by it within the State 
during the year preceding such date, unless on such date such corpora- 
tion shall not have employed capital within the State for a period of 
thirteen months, in which case it shall be paid within the time other- 
wise provided by this section." 

Par. 223. The penalty for the non-payment of the license fee was 
amended by Section 1 of Chapter 558 of the Laws of 1901 (see Par. 219) 
by adding the following words: 

" or if at the time this section takes effect such a corporation has been 
engaged in business within this State for more than twelve months, with- 
out obtaining such receipt within thirty days after such tax is due." 

An answer, in an action upon a bond given to obtain an attachment, 
alleged that the plaintiff's assignor, a foreign corporation, had done 
business in the State of New York for more than thirteen months, with- 
out paying a license fee: the Court held that this defence was not de- 

*See amendment to Sec. 15 of the General Corporation Law by Chap. 
538, Laws 1901. 
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murrable, even though the foreign corporation was not doing business 
in this State at the time of the commencement of the action, Kinney v. 
Reid Ice Cream Co., 57 App. Div. 207. 

Par. 225. Section 183 of the Tax Law was amended by Section 3 of 
Chapter 558 of the Laws of 1901 (see Par. 195). 

Par. 242. Under the amendment to Section 183 of the Tax Law by 
Section 3 of Chapter 558 of the Laws of 1901 (see Par. 195), a foreign 
manufacturing corporation can claim an exemption from a business tax 
only when at least forty per centum of the capital stock of the cor- 
poration is invested in property in this State and used by it in its 
manufacturing business in this State. 

Par. 243. See Par. 242 as to amendment by Section 3 of Chapter 
558 of the Laws of 1901. 

Par. 263. When upon an application for the reduction of assessments 
for franchise taxes, the comptroller decides that taxes for certain years 
were unlawfully demanded, he is not authorized to increase the amount 
of tdxes demanded from the corporation for other years. People ew rel, 
Syracuse Imp. Co. v. Morgan, 59 App. Div. 302. 

Par. 269. When a corporation has deposited with the State treas- 
urer the full amount of taxes assessed against it, as a condition for ap- 
plying for the writ of certiorari to review the assessment, and the 
Appellate Division determines the tax to be illegal, the comptroller can- 
not draw his warrant upon the State treasurer to refund the amount, 
except in pursuance of an appropriation by law, because of the pro- 
hibition contained in Section 21 of Article III. of the Constitution, 
Matter of Waterman Co., 33 Misc. 569. 
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